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Following a guilty pleato theft over $1000.00 the defendant, James Geddings was sentenced to
four years incarceration by The Circuit Court, Dickson County, Allen W. Wallace, J, and the
defendant appealed. The Court of Criminal Appeals, Smith J., held that (1) thetrial court’ sfailure
to state which enhancement and mitigating factors applied to the defendant entitled the defendant
to ade novo review of his sentence; (2) the enhancement and mitigating circumstances mandated
athree-year sentence; and (3) alternative sentencing was inappropriate.

Affirmed as modified.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court of Dickson Courtis
Affirmed as M odified.

SmITH, J., delivered the opinion of the court, in which WELLES, J., and LAFFERTY, Sr.J. joined.
Charles N. Griffith, Waverly, Tennessee, for theappellant, James Geddings.

Paul G. Summers, Attorney General and Reporter, and David H. Findley, Assistant Attorney General
for appellee, State of Tennessee.

OPINION

In June, 1998, the defendant, asalesman at Dickson M obile Homes, was fired because hisemployer
discovered that the defendant had fal sified histax returnsto obtain aloan. Followingthedefendant’s
termination, his employer discovered that the defendant had stolen $3,400.00 in deposit checks
beforebeing fired. Thedefendant’semployer contacted the District Attorney, who investigated the
theft and subsequently indicted the defendant for theft in excess of $1000.00.



The defendant made restitution to his employer following the indictment.* He pled guilty
to the crime charged, and the trial court conducted a sentencing hearing following the guilty plea.
At the sentencing hearing, the defendant testified that he stole the money in order to help his
daughter pay for her upcoming wedding. He aso claimed that he only viewed the theft asaloan and
that he had intended to pay theloan back from futurecommissions. Finally, the defendant stated that
he had undergone counseling to help him correct hisbehavior and that hetook full responsibility for
hisactions. On cross-examination, the defendant admitted that he served a two-year probationary
sentence for wire-fraud following an illegal home sale in South Carolina and that he had lost his
license to sell mobile homesin South Carolina as aresult of theillegal sale. He stated that he did
not consider the illegal home sale to be “that big adea” when he did it. He also admitted that he
had completed apre-trial diversion programfollowing atheft from amobilehome dealer in Jackson,
Tennessee, with whom the defendant had previously been employed, but he stated that he stole the
money in that case because the dealer owed it to him.
Following the sentencing hearing, the trial court sentenced the defendant as a Range I,
standard offender to four (4) years, the maximum sentence within the range for a Class D felony.

SENTENCING
On appeal, the defendant challenges the trial court’s imposition of afour-year sentence.
When an appellant challenges the length, range, or manner of service of a sentence, this court
conductsa de novo review with apresumption that the determination of thetrial court was correct.
Tenn. Code Ann. 8§ 40-35-401(d). However, the presumption of correctness only applieswhen the
record demonstrates that the trial court properly considered the relevant sentencing principles and
all relevant facts and circumstances. State v. Ashby, 823 S\W.2d 166, 169 (Tenn. 1991). Inthis
case, thetria judge did not mention enhancement and mitigating factors before imposing the four-
year sentence.” See State v. Jones, 883 S.\W.2d 597, 600 (Tenn. 1994). Given the state of this
record, we are compelled to find that the trial court's sentencing decision is not entitled to the
presumption that it is correct. Our review will therefore be de novo upon the record. State v.
Grissom, 956 S.W.2d 514, 518 (Tenn. Crim. App. 1997).

L ength of Sentence
In the absence of enhancement and mitigating factors, the presumptivelength of sentencefor
aClass B, C, D, and E felony is the minimum sentence in the statutory range. Tenn. Code Ann. §

' |t is unclear when the defendant actually made reditution. The cashier’s check used to
make restitution, introduced into evidence at the sentencing hearing, is dated June 19, five days
before the indictment. However, the testimony at the sentencing hearing concerning when the
defendant actually paid indicated the payment was made post indictment. In any event, the
testimony is clear that the defendant made restitution only after speaking with an investigator from
the District Attorney’s Office.

% Thetria judge did, however, express his opinion that the defendant was a“con man” and
wondered al oud whether the defendant worked for an insurance company with which the judge was
dissatisfied because it employed “con men.”
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40-35-210(c). Appellant was convicted of theft of property in excess of $1,000.00, aClassDfelony.
Id., §39-14-105(3). AsaRange | standard offender, heis eligible for a sentence of between two
and four years. 1d., § 40-35-112(a)(3).

Thereisno evidencein the record that the court considered any enhancement fectors, nor is
there evidence that the state ever presented any enhancement factors to the court.’> Nevertheless
after athorough review of the record, we find (1) that because the state presented evidence that the
defendant had been convicted twice in the past, once for wirefraud stemming from an illegal home
sale and another time for stealing money from a previous employer; the defendant has a previous
history of criminal convictions or criminal behavior in addition to those necessary to establish the
appropriate range, see Tenn. Code Ann. § 40-35-114 (1), and (2) that the defendant abused a
position of privatetrust in facilitating the commission of the offense. 1d. 8§ 40-35-114 (15); see State
V. Grissom, 956 SW.2d 514, 518 n. 5 (Tenn. Crim. App. 1997)(holding that this fador is
appropriately applied to a defendant who embezzles from his or her employer).

Thereisno evidence that the court ever considered any statutory mitigating circumstances.
However, wefind that the defendant’ s conduct neither caused nor threatened serious bodily injury.
Tenn. Code Ann. 840-35-113(1). Weregject thedefendant’ sassertion that section40-35-113(7), that
the defendant was mativated by a desire to provide necessities for the defendant’s family or the
defendant, should apply in this case. Although the defendant testified tha he stole the money in
order to help his daughter pay for her wedding, that is hardly a“necessity” within the meaning of
the statute.

Where, as here, both enhancement and mitigating factors apply, thetrial court must start at
the minimum sentence in the range, enhance the sentence within the range as appropriate for the
enhancement factors, and then reduce the sentence within the range as appropriatefor the mitigating
factors. Tenn. Code Ann. 8§ 40-35-210(e). In this case, the two applicable enhancement factors
warrant the enhancement of the defendant's sentence from the minimum two years to four years.
However, in our opinion the mitigating factor is entitled to sufficient weight to reduce the sentence
to three years. In conclusion, three years, in the opinion of this Court, is the proper length for the
defendant's sentence.

Manner of Service
Regarding the manner of service, the Tennessee Criminal Sentencing Reform Act of 1989
recognizesthe limited capacity of state prisons and mandatesthat " convicted felons committing the
most severe offenses, possessing criminal historiesevincing adear disregardfor thelawsand morals
of society, and evincing failure of past efforts of rehabilitation shall begivenfirst priority regarding
sentencing involving incarceration.” Tenn. Code Ann. 8 40-35-102(5). A defendant who does not
qualify as such and who isan especially mitigated or standard offender of aClassC, D, or E felony

*The presentencereport suggested that thefollowing enhancement factors shoul d apply: that
the defendant has a previous history of criminal convictions in addition to those necessary to
establishthe appropriaterange, see Tenn. Code Ann. 8§40-35-114 (1); that the offenseinvolved more
than onevictim, seeid. 8 40-35-114 (3); and that the defendant abused aposition of public or private
trust, or used a specia skill in a manner that significantly facilitated the commission or the
fulfillment of the offense. Seeid. § 40-35-114 (15).
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is"presumed to be afavorable candidae for sentencing options in the absance of evidenceto the
contrary." 1d. 8 40-35-102(6); Ashby, 823 SW.2d at 169. However, this presumption may be
rebutted by evidence to the contrary. Such evidence may include the following sentencing
considerations:

(A) Confinement is necessary to proted society by restraining a defendant who has

along history of criminal conduct;

(B) Confinement is necessary to avoid depreciating the seriousness of the offense or

confinement is particularly suited to provide an effective deterrence to athers likely

to commit similar offenses; or

(C) Measures less restrictive than confinement have frequently or recently been

applied unsuccessfully to the defendant.

Tenn. Code Ann. 8 40-35-103(1). A court may also apply the mitigating and enhancement factors
set forth in Tenn. Code Ann. § 40-35-113 and -114, as they are relevant to the § 40-35-103
considerations. |d. § 40-35-210(b)(5). Finally, the potential or lack of potential for rehabilitation
of the defendant should be considered in determining whether he should be granted an alternative
sentence. _Id. § 40-35-103(5).

Inthiscase, evenif thedefendant were entitled to the presumption that alternative sentencing
would be appropriate, the presumption was properly rebutted because measures lessrestrictive than
confinement have both frequently and recently been applied unsuccessfully to the defendant.” The
defendant admitted on cross-examination that he had served two yearson probation for wire-fraud
in South Carolinaand that he had completed apre-trial diversion program in Jackson, Tennesseefor
stealing a check from a previous employer. The appellant stated that at the time of the offense he
thought the crime in South Carolinawas“ no big deal”, and that the offense in Jackson wasjustified
because his employer owed him money. He also considered his theft in this case to be a “loan”.
Thisthinking coupled with afailure of past efforts at rehabilitation indicate the defendant does not
fully appreciate thegravity of hisacts. Therefore, this Court isof the opinion that the defendant’s
failureto accept resporsibility for hiscrimes, past and present, demonstrate hislack of potential for
rehabilitation. Tenn. Code Ann. 8§ 40-35-103(5). Thus a sentence of incarcerationis appropriate
in this case.

Accordingly, the judgment of the trial court is affirmed as modified.

*We need not address whether, given the appellant’s criminal history, he is entitled to the
presumption in favor of an alternative sentence sinceit is clear incarceration is appropriatein this
case whether or not the presumption applies.
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